IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
THERESA KELLY : GAVIL ACTI ON
VS.

NO.  00- Cv- 5583
ALLSTATE | NSURANCE COMPANY

VEMORANDUM AND ORDER

JOYNER, J. Apri | , 2001

This breach of contract action has been brought before the
Court on the parties’ cross-notions for summary judgnent. For
the reasons which follow, the defendant’s notion shall be granted
and the plaintiff’s notion denied.

Backgr ound

At sonme point before April, 2000, Plaintiff Theresa Kelly
purchased a policy of autonobile insurance fromAllstate
| nsurance Conpany covering two vehicles, a 1991 Cadillac and a
1995 GMVC Ji nmmy. On April 10, 2000, Allstate sent Ms. Kelly a
bill for the prem um period between February 28 - August 29, 2000
whi ch offered her the option of paying for that period in full by
tendering the anobunt of $896.72 or paying in nonthly installments
of $227.68 over the next four nmonths. That bill indicated that
paynent was due by April 29, 2000.

Ms. Kelly, however, failed to make any paynent by that date



and, on May 9, 2000, Allstate sent Ms. Kelly a Cancellation
Notice for non-paynent of prem um advising that unless paynent in
t he amount of $451.88 was received before May 29, 2000, her

aut onobi | e i nsurance policy would be cancelled by 12:01 a.m on
that date. On May 11, 2000, Plaintiff mailed a check to
defendant in the anount of $227.68 which was received on May 16,
2000. That sane date, Allstate mailed a Special Notice to
Plaintiff advising her that while it had received her paynent and
credited it toward her policy, unless an additional paynent of
$227. 68 was received before 12: 01 a.m on May 29, 2000, the
policy would term nate according to the Cancell ation Notice sent
previ ously.

G ven that Allstate did not receive another $227.68 paynent
fromPlaintiff until June 11, 2000, it advised her by
Rei nst atenent Notice dated June 13, 2000 that while her policy
had been cancelled at 12:01 a.m on May 29, it had been
reinstated at 12:01 a.m on June 11, 2000.

On June 9, 2000, Plaintiff was involved in an autonobile
accident in which she sustained personal injuries. Wen
Plaintiff sought to recover her nedical expenses under the
medi cal paynents portion of her autonobile insurance policy,

Def endant denied the claimon the grounds that Plaintiff’s | osses
wer e uncovered since the accident had occurred during the period

when the policy had |lapsed. Plaintiff thereafter filed this



action seeking damages for breach of contract, violation of the
Pennsyl vani a Motor Vehicle Financial Responsibility Law, 75 P.S.
81701, et. seq. and for bad faith under 42 Pa.C. S. 88371.

Sunmmary Judgnent St andar ds

The standards governing the disposition of notions for
summary judgnent are outlined in Fed. R Gv.P. 56. That
rule, reads, in relevant part at subsection (c):

The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law. A sunmary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the amount of
damages.

In this way, a notion for sunmary judgnment requires the court to
| ook beyond the bare allegations of the pleadings to determne if

t hey have sufficient factual support to warrant their

consideration at trial. Li berty Lobby, Inc. v. Dow Jones & Co.,

838 F.2d 1287 (D.C. Cir. 1988), cert. denied, 488 U S. 825, 109

S .. 75, 102 L.Ed.2d 51 (1988). See Also: Aries Realty, Inc.

V. AGS Col unbia Associates, 751 F.Supp. 444 (S.D. N Y. 1990).

As a general rule, the party seeking sunmary judgnment al ways
bears the initial responsibility of informng the district court
of the basis for its nmotion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and adm ssions

on file, together with the affidavits, if any, which it believes
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denonstrate the absence of a genuine issue of material fact.

Cel otex Corp. v. Catrett, 477 U. S. 317, 106 S. Ct. 2548, 91

L. Ed. 2d 265 (1986). In considering a summary judgnment notion,
the court nmust view the facts in the Iight nost favorable to the
party opposing the notion and all reasonable inferences fromthe
facts nmust be drawn in favor of that party as well. U.S. v.

Kensi ngton Hospital, 760 F.Supp. 1120 (E.D. Pa. 1991); Schillach

v. Flying Dutchman Motorcycle dub, 751 F. Supp. 1169 (E.D. Pa
1990) .

When, however, "a notion for summary judgnent is nmade and
supported [by affidavits or otherw se], an adverse party may not
rest upon the nere allegations or denials of the adverse party's
pl eadi ng, but the adverse party's response...nust set forth
specific facts show ng that there is a genuine issue for trial.
| f the adverse party does not so respond, sunmary judgnment, if
appropriate may be entered against [it]." Fed.R Cv.P. 56(e).
| f the evidence is nerely colorable or is not significantly

probative, sunmary judgnent may not be granted. Gyda v. Tenple

University, 2000 W. 675722 (E.D.Pa. 2000) at *4, citing Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 249-250, 106 S.C. 2505

(1986) .

Di scussi on

Pennsylvania law is clear that an insurer nmay cancel a

policy of autonobile insurance for nonpaynment of premium 40 P.S.



8991. 2004(1). Pennsylvania |law also clearly prescribes the
procedure for notifying an insured of the cancellation of an
aut onobi l e insurance policy in 40 P.S. 8991.2006. That statute
provi des:

A cancellation or refusal to renew by an insurer of a policy
of autonobile insurance shall not be effective unless the

i nsurer delivers or mails to the named i nsured at the
address shown in the policy a witten notice of the
cancellation or refusal to renew. The notice shall:

(1) Bein a formacceptable to the |Insurance Conm ssioner.

(2) State the date, not less than sixty (60) days after the
date of the mailing or delivery, on which cancellation or
refusal to renew shall becone effective. Wen the policy is
bei ng cancelled or not renewed for the reasons set forth in
section 2004(1) and (2), however, the effective date may be
fifteen (15) days fromthe date of mailing or delivery.

(3) State the specific reason or reasons of the insurer for
cancel l ation or refusal to renew

(4) Advise the insured of his right to request in witing,
within thirty (30) days of the receipt of the notice of
cancel lation or intention not to renew as stated in the
notice of cancellation or of intention not to renew, that
the I nsurance Conmni ssioner review the action of the insurer.

(5) Either in the notice or in an acconpanyi ng statenent
advise the insured of his possible eligibility for insurance
t hrough the autonobil e assigned risk plan.

(6) Advise the insured that he nust obtain conpul sory

aut onobi | e i nsurance coverage if he operates or registers a
nmotor vehicle in this Cormonweal th, that the insurer is
notifying the Departnent of Transportation that the

i nsurance i s being cancelled or not renewed and that the
insured nust notify the Departnent of Transportation that he
has repl aced said coverage.

(7) Cearly state that when coverage is to be term nated due
to non-response to a citation inposed under 75 Pa.C. S. 81533
(relating to suspension of operating privilege for failure
to respond to citation) or nonpaynent of a fine or penalty
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i nposed under that section coverage shall not termnate if
the insured provides the insurer with proof that the insured
has responded to all citations and paid all fines and
penalties and that he has done so on or before the
termnation date of the policy.

In this case, Allstate sent Plaintiff a notice which was
plainly |abeled an “AUTOMOBI LE CANCELLATI ON NOTI CE FOR NON\-
PAYMENT OF PREM UM on May 9, 2000. This notice clearly set out
in bold-faced type that the m ni num anount then due and owing to
be paid before the cancellation date and tinme of 12:01 A M on
May 29, 2000 was $451.86 and gave the plaintiff the option of
paying by credit card or check by phone. The notice went on to
recite the follow ng Cancellation Information:

The insurance afforded under your policy will be cancelled
if we not receive the M ninmum Anount Due before the Cancel

Date and Tine of: 12:01 a.m Standard Tinme on May 29, 2000.
| f you wi sh your coverage to stop before the date and tine,
you shoul d contact your agent or producer of record

i mredi ately, as any unpaid prem um anounts may be referred
to collections.

| f your payment is by check, draft or other rem ttance which
is not honored upon presentation to your financi al
institution, any notice we may issue which waives this
cancel l ation notice or reinstates coverage is of no effect,
and your policy will cancel on the date and tinme as shown.

The M ni num Amount Due includes a past due anmount of 224.18.

Qur records indicate we did not receive a paynent from you

last nonth. |If you ve made a paynent since this notice was
i ssued and the anount of that paynent was |ess than the
M ni nrum Anount Due shown above, we still need to receive the

di fference before the Cancel Date and Tinme to prevent your
policy from canceling.

| f you have any questions about this cancellation notice,



pl ease contact your agent or producer of record as soon as
possi bl e.

PENNSYLVANI A LAW REQUI RES THAT YOU BE G VEN A COPY OF TH' S
NOTI CE. READ I T CAREFULLY. YOU HAVE THE RI GHT TO REQUEST
THE PENNSYLVANI A | NSURANCE COWM SSI ONER TO REVI EW THI' S
ACTI ON BY ALLSTATE. TO DO TH'S, SI GN AND SEND A COPY OF
THIS FORM W TH N TH RTY DAYS TO THE PENNSYLVANI A | NSURANCE

| F YOU HAVE TROUBLE CETTI NG NEW | NSURANCE, ANY | NSURANCE
AGENT/ OR BROKER MAY GET THI'S | NSURANCE FOR YOU THROUGH THE
PENNSYLVANI A FAI R PLAN OR THROUGH THE PENNSYLVANI A
AUTOMOBI LE | NSURANCE PLAN WHI CH HANDLES ASSI GNED RI SKS | F
YOU ARE ELI G BLE FOR I T.

On the reverse side, Allstate inforned Plaintiff that “A Copy of
This Notice Was Sent To the Union Bank and Trust Conpany of
Eastern Pennsylvania at 52 W Broad Street, Bethlehem PA and the
Chase | nsurance Service Center at P.O Box 29082 in Phoeni x, AZ
Finally, Plaintiff was advised that:
You nust obtain conpul sory autonobile insurance if you
operate or register a notor vehicle in the Commonweal th. |If
you purchase insurance through another insurer, you nust
noti ce the Departnment of Transportation...of your
replacenent of this policy. The Pennsylvani a Departnent of
Transportation will be noticed that your auto policy is
bei ng cancel | ed.
On May 16, 2000, Allstate sent the plaintiff a second

notice, entitled Autonobile Insurance Special Notice, which gave

her the follow ng under the heading of Inportant |nformation:

Pl ease be advi sed that your cancellation effective date

is/was 12:01 a.m on May 29, 2000. Your paynment of $227.68
was received on May 16, 2000. This anount has been applied
to your policy; however, as of the date of this notice, we



still have not received the full M nimum Arount Due. Pl ease
note that the Cancellation Notice previously sent to you on
May 9, 2000 w Il be enforced unless the full M nimum Anrount
Due is received before 12:01 a.m on May 29, 2000.

In order to avoid having your policy cancel, we nust receive
an additional paynment of $227.68 before your cancellation
effective date which is/was 12:01 a.m on May 29, 2000.

The amount due includes a paynent fee of $3.50.

| f you have any questions, please contact your agent.

In reviewing the May 9, 2000 Notice, we find it to be
conmpliant in all respects wth the requirenments of Pennsyl vani a
state | aw governing the cancellation or non-renewal of autonobile
i nsurance policies. Gven that the proposed cancell ation was for
non- paynent of premiumrequiring just fifteen (15) days’ advance
notice, we likew se find that this notice was tinely in that it
gave Plaintiff twenty (20) days’ notice that she had to pay the
sum of $451. 68 before May 29'" to keep her auto insurance in
force.

The plaintiff argues that her autonobile insurance policy
could only be cancelled for nonpaynent of a premumif a
cancel lation notice is sent after the prem um becones past due,
and the notice is sent at |least fifteen days before the effective
cancel lation date. M. Kelly reasons that since she did pay the
$227.68 install nent due on April 29, 2000 on May 11, 2000, her
policy could not be cancelled for non-paynment of prem umuntil

after she failed to pay the installnment due on May 29, 2000 and
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hence the earliest date that Allstate could have sent a
cancel l ati on notice based on the non-paynment of that install nment
was May 30'" with a cancellation effective date of June 14, 2000.
Plaintiff thus contends that as her auto insurance was not
properly cancelled, she is entitled to the entry of judgnent in
her favor as a matter of law. W disagree.

For one, in advancing her argunent, Plaintiff relies upon
the notice requirenents set forth in 40 P.S. 83403 (governing the
cancel l ation of property and casualty insurance policies).

Wiile Plaintiff’s argunent may have sone nerit were she seeking
to recover benefits under a property and casualty policy which
has different cancellation requirenents, it holds no water here
given that she is endeavoring to obtain the paynent of nedical
expenses under an auto insurance policy.

What’ s nore, the paynent of premuns is said to be the very
essence of an insurance contract; prem um paynents are a
condition precedent to or at |east concurrent with the assum ng

of any liability by an insurance conpany. |In re Mran, 249 B. R

90, 96 (Bkrcy. E.D.Pa. 2000). Acceptance of a partial paynent
for prem uns due does not operate as a wai ver of the insurance
conpany’'s right of forfeiture for |apse of prem uns and an

i nsurer cannot be conpelled to apply a dividend |l ess than a full
prem um so as to extend the termof the policy proportionately.

Hol land v. Federal Kenper Insurance Co., 381 Pa.Super. 249, 252,




553 A 2d 450, 451 (1989); Bush v. Prudential Insurance Co. of
Anerica, 52 F.Supp. 52, 53 (E.D.Pa. 1943), aff’d 150 F.3d 631
(3 Cir. 1945). An insurance conpany may therefore cancel an
insured’s policy at any tinme for lack of tinely paynment until

such tinme as the balance is paid in full. Holland, supra.

It is also established in Pennsylvania | aw that the
protecting power of the policy is suspended until the ful
assessnent is paid and no recovery can be had for a | oss

sustai ned during the continuance of such default. Schifalacqua

V. CNA Insurance Co., 567 F.2d 1255, 1257 (3rd Cr. 1977), citing

Lycom ng Fire Insurance Co. v. Rought, 97 Pa. 415, 418 (1881).

Where a prem um paynent is received after the loss, the
acceptance of it nerely reinstates the policy as of the date of

its receipt. 1d., citing Panizzi v. State Farm Mutual Autonobile

| nsurance Co., 386 F.2d 600, 603-605 (39 Cir. 1967) and Cooper

V. Belt Autonobile Indemity Association, 79 Pa.Super. 479, 482

(1922).

Here, when Plaintiff failed to make an install nent paynent
of $227.68 by 12:01 a.m on My 29, 2000, Defendant coul d have
and did properly cancel the auto insurance policy which she had
on her two vehicles. Gven that Ms. Kelly did not nmake her
$227.68 May installment paynent until June 11, 2000, Allstate did
not reinstate her policy until that date. W therefore find that

when Ms. Kelly was involved in the autonobile accident on June 9,
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2000, the Allstate policy was not in effect and Allstate

t herefore does not owe her any benefits under Policy # 0 77
250979 as the result of that accident. Summary judgnent is
therefore appropriately entered in favor of the defendant insurer

and against the plaintiff. |In accord, Fasanya v. Allstate

| ndemmity Co., 2001 W. 4995 (E.D.Pa. 2001).°

In addition, we find that defendant is also entitled to
judgnent in its favor as a matter of law on the plaintiff’s claim
for bad faith. To be sure, in order to recover on a claimof bad
faith, a plaintiff nust denonstrate by clear and convinci ng
evi dence that the insurer did not have a reasonable basis for
denying a claimand that it know ngly or recklessly disregarded

the | ack of such reasonabl e basis. Seckel v. M nnesota Mitua

Life I nsurance Co., 2000 WL 233246 (E.D.Pa. 2000); Adanski V.

All state Insurance Co., 738 A 2d 1033, 1036 (Pa. Super. 1999);

Jung v. Nationw de Mutual Fire Insurance Co., 949 F. Supp. 353,

! In so holding, we reject Plaintiff’s argunent that she
never received the notice attached to Defendant’s notion for
summary judgnment as Exhibit “B’. 1ndeed, under the “mail box
rule,” when a letter has been witten and signed in the usual
course of business and placed in the regular place of mailing,
evi dence of the custom of the establishnment as to the mailing of
such letters is receivable as evidence that it was duly nail ed.
See, Sheehan v. Wrknen’s Conpensation Appeal Board, 143
Pa.Cnwl th. 624, 630, 600 A 2d 633, 636 (1991); Departnent of
Transportation v. Brayman Construction Corp., 99 Pa.Cnth. 373,
513 A . 2d 562 (1986). A nere denial that the itemwas received is
not sufficient to overconme the presunption that the item was
recei ved. Donegal Mitual Insurance Co. v. Pennsylvania
Departnment of Insurance, 694 A 2d 391, 394 (Pa.Cmw th. 1997).
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356 (E.D.Pa. 1997). 1In this case, Allstate had a reasonabl e
basis to deny the plaintiff’s claimgiven that its records
reflected that plaintiff failed to make her prem um paynents when
due and that it had sent out the appropriate notices warning that
the plaintiff’s policy would be cancelled on May 29, 2000 if the
full amount of the April and May, 2000 installnments were not
received by 12:01 a.m on that date. Defendant therefore had no
obligation to provide coverage to the plaintiff on the date of
her accident and the claimfor bad faith fails.

For all of the above-recited reasons, the defendant’s notion
for summary judgnent shall be granted and the plaintiff’s notion
deni ed.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THERESA KELLY : GAVIL ACTI ON
VS.

NO.  00- Cv- 5583
ALLSTATE | NSURANCE COMPANY

ORDER

AND NOW this day of April, 2001, upon
consideration of the Parties’ Cross-Mtions for Summary Judgnent,
it is hereby ORDERED that the Defendant’s Mdtion for Summary
Judgment is GRANTED, the Plaintiff’s Mtion for Summary Judgnent
is DENIED and Judgnent as a matter of law is hereby entered in
favor of the defendant Allstate Insurance Conpany on all counts

of the Plaintiff’s conpl aint.

BY THE COURT:

J. CURTI S JOYNER, J.
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